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I. Summary 

On June 9, 2004, the U.S. District Court, Southern District of Ohio, appointed the Legal 

Aid Society of Greater Cincinnati to serve as Ombudsman as part of its Order approving the 

Consent Decree in USA v. Board Of County Commissioners, Case No. C:1-02-107.  

Under the Consent Decree, the Metropolitan Sewer District (“MSD”) must operate a 

Water-in-Basement Program.  MSD has rebranded this program as the Sewer Back Up (“SBU”) 

Program.  The SBU Program provides services to property owners and residents who experience 

sewage backups as a result of capacity-related problems in the public sewer system operated by 

MSD.  The Court appointed the Legal Aid Society to act as Ombudsman for the SBU Program. 

Amanda Toole has served in the role of the Ombudsman since December 2014. A variety 

of Legal Aid Staff members, including staff attorneys, law students, and the executive director 

participate in providing Ombudsman services.  
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This is the eleventh Report of the Ombudsman to the Court.  This report summarizes the 

activities of the Ombudsman from January 1, 2016, to present.  A summary of the time and 

billing records for the Ombudsman services during that time period is attached as Exhibit A. 

II. Role of the Ombudsman 

Based upon the Court's Order appointing Legal Aid as Ombudsman, the Ombudsman has 

four roles:  

1. Ensure that the “Sewer Back Up Program” is understandable to the public;  

2. Provide the public with someone who acts on their behalf and who can assure that 

“Sewer Back Up Program” is working;  

3. Investigate complaints; and  

4. Inform the Court regarding the status of the program.  

III. Activities of the Ombudsman, January 1, 2016, to Present 

 The Ombudsman continues to monitor MSD’s implementation of the SBU Program and 

to address individual and systemic issues as they arise. The Ombudsman engages in regular 

communication with MSD staff assigned to the SBU Program and counsel representing MSD, as 

well as other parties to the case as necessary.  The Ombudsman also provides information about 

the Program to homeowners and tenants affected by SBUs.  This report summarizes the 

Ombudsman’s work on both individual requests for assistance and systemic issues.  

A. August 28 Rain Event 

On August 28, 2016, Hamilton County, Ohio experienced an extreme rain event in 

localized areas within the County. Following the August 28 rain event, MSD received 2,796 

reports of sewage backups. MSD reported that this rain event resulted in the highest volume of 

sewage backup reports ever received by MSD for a single rain event since the SBU program was 
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established in 2004.  The Ombudsman has received ninety-nine (99) calls from customers related 

to the August 28 rain event. The most affected neighborhoods from the August 28 incident were 

St. Bernard, Norwood and eastern and central parts of Cincinnati. The areas that were affected by 

this event are all on a combined sewer system, which carries both rainwater and sewage in the 

same pipe to the main sewer. MSD determined that many of the SBUs resulting from the August 

28 event were caused by a lack of capacity in the sewer system.  

1. MSD customers experienced issues reporting a sewage backup following the August 

28 event 

 

Immediately following the August 28 event, the Ombudsman received several complaints 

from customers who could not get through to MSD’s call center to report their sewage backup on 

August 28. The MSD “call center” is the (513) 352-4900 number that property owners or 

occupants can call at any time for a sewage backup. The call center is an important first point of 

contact with MSD for anyone experiencing a sewer backup. In our 2013 report the Ombudsman 

noted that MSD was working to improve its call center operations to triage the high volume of 

calls that it receives during major rain events. On February 4, 2013, MSD launched an interactive 

voice-recognition (IVR) telephone system to streamline call response. When customers call 352-

4900, are prompted to stay on the line to speak to a representative.  

The Ombudsman received several complaints from residents that they could not get 

through the call center phone line and either received a busy signal or a message that the phone 

number was not in service when they attempted to report their sewage backup that occurred on 

August 28.  For example, one homeowner called the MSD phone number several times and only 

once received a message stating that all lines were busy and to leave a message. This homeowner 

received a claim number. However, when this homeowner attempted to call MSD to confirm that 

MSD would cover the damages and clean-up costs for the sewage backup, the homeowner could 
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not get through the phone line. A few days after the August 28 event, the homeowner again tried 

to reach MSD and received a message that the phone line was not in service. This homeowner 

received phone calls from MSD but it was on her home phone and not on her cellphone, which 

she asked MSD to use to contact her. After a few weeks, the homeowner still could not reach 

MSD by phone.  

In 2011, MSD improved its call center by increasing the number of callers from 6 to 25 

that may call the “call center” at any given time and wait on hold for an operator to assist them. 

In the past, MSD has considered setting up a voicemail box for callers to leave messages when 

they call the call center.  MSD also allows for a customer to report a sewage backup online 

through MSD’s website at http://sbu.msdgc.org/sbu/page/report-sewer-backup.aspx. However, 

the Ombudsman believes that many customers are not aware that they may report a sewage 

backup online and are hesitant to do so when experiencing a sewage backup. MSD has informed 

the Ombudsman that intends to improve its call center operations especially during major rain 

events. The Ombudsman encourages MSD to consider implementing a voicemail box for callers 

to leave messages when they cannot get through to the call center. The Ombudsman also 

encourages MSD to provide more information to customers about reporting a sewage backup 

online.   MSD has informed the Ombudsman that it will not outright deny a customer’s claim for 

damages if the customer did not report their August 28 sewage backup within 24 hours. Usually 

a customer has to report to MSD the occurrence of a sewage backup within 24 hours of its 

occurrence. See Document 131, Consent Decree, Exhibit 8. Considering many homeowners 

could not get through to MSD’s call center within 24 hours, the Ombudsman is pleased to know 

that MSD will not be denying claims stemming from the August 28 event solely because the 

customer might not have reported their sewage backup within 24 hours of its occurrence.  
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2. Cleaning services following the August 28 event 

 Under the Consent Decree, MSD is to promptly clean up a sewage backup and to assist 

customers who experience a sewage backup with cleanup activities. See Section XIII B(1) and 

Exhibit 7 of the Consent Decree. Due to the high volume of reported sewage backups following 

the August 28 event, MSD could not promptly provide cleaning services for all of the properties 

affected by a sewage backup.  Therefore, MSD asked customers who could afford to hire their 

own cleaning service to do so and then MSD would reimburse the homeowner the cost of 

cleaning service following submission of the homeowner’s claim packet to MSD.   

The Ombudsman received several calls from homeowners who either could not afford to 

hire their own cleaning service or who did not want to hire their own cleaning service until MSD 

determined if their sewage backup was caused by an overcapacity in the main sewer. MSD will 

only reimburse customers for cleaning services if MSD determines that the sewage backup was 

caused by overcapacity in the main sewer.  When the Ombudsman received a call from an 

individual who could not afford to hire a cleaning service, the Ombudsman contacted MSD who 

tried to prioritize these customers’ clean-ups.   

The Ombudsman assisted these homeowners by reaching out to MSD for confirmation 

that these individuals were on the wait list for clean-up. The Ombudsman also confirmed with 

MSD whether MSD determined if the customer’s sewage backup was caused by overcapacity in 

the main sewer.  Since MSD will only reimburse a homeowner for the cost of clean-up if MSD 

determines that overcapacity in the main sewer caused the sewage backup, many homeowners 

delayed calling a cleaning service out of uncertainty on whether their cleaning costs would be 

reimbursed.  
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The Ombudsman also received complaints from homeowners who received conflicting 

information from MSD representatives on whether their sewage backup was caused by 

overcapacity in the main sewer or whether it was an internal plumbing issue that caused their 

backup. When a customer reports a sewage backup to MSD, the procedure is for MSD to send an 

employee to inspect the sewer lines near the building. Some homeowners reported that following 

the August 28 event, some representatives of MSD who were inspecting the cause of a sewage 

backup gave conflicting information on causation and clean-up services. For example, the 

Ombudsman received a call from a homeowner who was told by the field representative who 

inspected the cause of her backup that MSD was responsible for her sewage backup on August 

28. However, MSD later informed this homeowner that it was not overcapacity in the main 

sewer that caused her sewage backup. Since this homeowner relied on the information given to 

her by the investigator from MSD, the homeowner did not hire a cleaning service expecting that 

MSD would send out a clean-up service. The Ombudsman contacted MSD about this situation. 

MSD agreed to clean this homeowner’s sewage backup but MSD has decided not to reimburse 

the homeowner for the damages caused by the sewage backup.  

In its 2009 report, the Ombudsman mentioned this very issue on receiving complaints 

from customers who received misinformation by MSD staff as to causation of a sewage backup. 

Most of these types of complaints were either before MSD implemented the Investigative Field 

Reports, or shortly thereafter.  The Ombudsman encourages MSD to develop a more efficient 

procedure to accurately assess the causation of sewage backups in order to quickly provide 

customers with information on clean-up services and causation. The Ombudsman believes that 

MSD could use electronic mail and text messaging to provide quicker responses to MSD 

customers related to these issues.  
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3. Reimbursement of damages from the August 28 event 

Under the Consent Decree, MSD must compensate customers who experience a sewage 

backup “for real or personal property losses or expenses. Such losses may include, inter alia, 

building restoration costs, and loss of furniture and/or property stored in the flooded area.” See 

Section XIII(C) and Exhibit 8 of the Consent Decree. Following the August 28 event, MSD 

issued a press release on September 2, 2016 providing information on the SBU program related 

to the clean-up process and how to submit a claims form to MSD.  

In the September 2, 2016 press release, MSD stated that “Claims are limited to items 

within the home, not outside in the yard or in a driveway.”  MSD did not inform the Ombudsman 

that it would be issuing this press release.   The Ombudsman objected to this press release being 

disseminated to the public since MSD was essentially preempting a customer’s claim for 

damages without clear authority to do so. MSD should allow a customer to submit a claim for all 

property damaged by a sewage backup and if MSD denies that claim, the customer may choose 

to file a Right to Review for the Court to decide. Instead, the information MSD disseminated 

might have discouraged customers from filing claims, thereby preempting the process.   

The Ombudsman is also concerned with MSD’s new position limiting its liability 

regarding items outside of a structural building that are damaged by overcapacity in the main 

sewer.  Section IV(A)(1) of Exhibit 8 of the Consent Decree provides: 

The Claims Process will reimburse damages arising from basement backups caused by 

inadequate capacity in MSD’s Sewer System or that are the result of MSD’s negligent 

maintenance, destruction, operation, or upkeep of the Sewer System.  MSD will not pay 

for blockages in occupants’ lateral lines or arising from overland flooding not emanating 

from MSD’s Sewer System. (Emphasis added). 
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The Consent Decree does not require a sewage backup to emanate from a basement drain; 

it makes clear that MSD is responsible for reimbursing customers for damages stemming from 

lack of capacity in the public sewer. In the Ombudsman’s reading, the inclusion of “negligent 

maintenance” or “upkeep” of the Sewer System allows customers to seek reimbursement of 

property damaged outside the basement. The Ombudsman cannot recall MSD including 

geographical or spatial criteria in its past determinations of liability.  In fact, prior to the August 

28 incident claimants requested and received reimbursement for damage caused by sewage 

backups emanating from overcharge from the main sewer. For example, the Court has found 

MSD liable for damages stemming from overcapacity in the main sewer where sewage did not a 

house from the building lateral connected to the house’s basement.  See Doc. 680, Order 

regarding sewer back-up claim Doc. 644 filed by William Dattilo. In Dattilo, MSD contended 

that “the SBU program is…intended to compensate for basement backups that arise from a lack 

of capacity in the public sewer” and “[o]verland flooding is explicitly excluded from the terms of 

the Consent Decree.” Doc. 677.  However, the Court concluded that damages that are caused by 

sewage water entering a home via overland flooding, and not via a backed up building lateral is 

compensable under the Consent Decree. See Doc. 680. Thus, MSD’s position that vehicles 

parked in driveways or on streets, garage doors, A/C units and other items outside an affected 

building are not covered under the SBU Program is not supported by the Consent Decree and 

previous decisions by the Federal Magistrate. The Ombudsman requests clarification from the 

Court on this issue, so that we may properly advise claimants.  

MSD received many reports from customers of HVAC systems and hot water heaters that 

were damaged from the August 28 rain event. Customers’ gas and electric service was also 

affected by the event. At first, MSD decided to prioritize these “life safety” issues by bifurcating 



9 

 

the claims process to reimburse homeowners as quickly as possible for major mechanical items, 

so that these essential items could be quickly replaced. Usually, a customer submits a claims 

packet for all of the damaged items caused by a sewage backup. However, because of the 

emergency issues presented by having no hot water or air conditioning, MSD allowed customers 

to submit their claim on the more emergent items for immediate reimbursement. In addition, 

MSD informed the public through its November 17, 2016 press release that it would reimburse 

customers for the full, reasonable replacement value for structural damage, including critical 

mechanicals such as furnaces and hot water heaters.  The Ombudsman was pleased that MSD 

had bifurcated the claims process to ensure customers with emergent issues such as no hot water, 

receive reimbursement as quickly as possible. The Ombudsman was also pleased to know that 

MSD will reimburse these customers the full value for replacement.  

However, the Ombudsman was later informed that MSD decided to not allow bifurcation 

of any claims. Instead, MSD will prioritize any claims involving “life safety” issues, such as a 

customer having no furnace. The Ombudsman has received complaints as recently as in 

November, 2016 from homeowners who still reported that they were without a furnace or hot 

water heater due to the August 28 event. The Ombudsman immediately contacted MSD after 

receiving these complaints.  MSD informed the Ombudsman that they had expedited these 

homeowners’ claims. However, the Ombudsman is concerned that MSD does not have an 

internal procedure for identifying these claims in order to expedite them.  

According to MSD, MSD has settled 130 “mechanicals only” (meaning a “life safety” 

issue was involved) claims from the August 28 event. MSD expects that these claimants will 

submit additional claims for non-life safety items that were damaged. As of December 10, 2016, 

MSD has sent 91 settlement offers to customers affected by the August 28 event. MSD indicated 
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that 17 of the settlement offers were accepted by the customer. MSD has sent settlement checks 

to 20 customers who submitted damages from the August 28 event.    

MSD usually processes a damages claim within 60 days. MSD informed the Ombudsman 

that the timeframe to process claims will likely not be the customary 60 days because of the high 

number of claims MSD expects to receive from the August 28 event. Following the August 28 

event, MSD contracted with Tenco Services, Inc., an insurance adjuster to review damage claims 

submitted by MSD customers so that there would not be a backlog of claims. The Ombudsman 

received questions from customers asking about Tenco to ensure that the company was affiliated 

with MSD. The Ombudsman also received calls from customers who submitted their claim and 

had not heard from a representative of Tenco after several weeks had passed since submitting 

their claim. The Ombudsman contacted MSD to obtain information for these customers. MSD 

has informed the Ombudsman that going forward it intends to continue to work with a claims 

adjuster to process customers’ claim forms.   

4. Outreach by MSD following the August 28 event 

The Ombudsman’s primary outreach request over the years has been that MSD commit to 

targeted and strategic SBU outreach during major rain events.  Our concern has been that, to the 

maximum extent possible, customers know to call MSD if they have a sewer backup during a 

major rain event, since this is when a sewage backup incident will most likely occur. MSD 

issued five press releases related to the August 28 event. These press releases covered MSD’s 

response to the sewage backups reported following the August 28 event and the subsequent 

claims process. It is unclear how many news outlets have published the information in MSD’s 

press releases. The Ombudsman is pleased that MSD continues to provide outreach to the public 

following the August 28 event but the Ombudsman believes more outreach is still necessary. For 
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example, in November 2016, the Ombudsman was contacted by individuals from the Hyde Park 

Business Association who felt that MSD did not do enough outreach to the businesses affected 

by the August 28 event. Many affected business owners were not aware of the claims process.  

The Ombudsman would also like to mention that MSD did not include any information 

on the Legal Aid Society of Greater Cincinnati acting as the Ombudsman for the SBU program 

in the first three press releases it issued. Additionally, MSD held public meetings with the 

communities most affected by the August 28 event without giving prior notice to the 

Ombudsman about these meetings. The Ombudsman understands that MSD was preoccupied 

with additional work following the August 28 event but the Ombudsman urges MSD to continue 

to work with Legal Aid to effectively implement the SBU program and provide outreach to the 

public. The Ombudsman would like to continue to work with MSD for the effective 

implementation of the SBU program and cannot do so if not fully informed. MSD has noted that 

going forward it will notify the Ombudsman of any future community meetings it will hold. The 

Ombudsman is pleased that MSD held public meetings following the August 28 event and urges 

MSD to continue to do so during major rain events. The Ombudsman also encourages MSD to 

inform the Ombudsman of any future outreach it intends to implement.  

As a result of the August 28 event, the Ohio Valley Long-Term Recovery Committee 

(“LTRC”) convened to assist the people of Hamilton County following the event. The Ohio 

Valley Long-Term Recovery Committee is a cooperative body that is comprised of 

representatives from faith-based, non-profit, government, business and other organizations 

working within the community to assist individuals and families as they recover from a disaster. 

The goal of the LTRC is to unite recovery resources within the community in order to ensure that 

even the most vulnerable in the community recover from the disaster. See the Hamilton County 
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Emergency Management and Homeland Security Agency website at 

http://www.hamiltoncountyohioema.org/ohio-valley-long-term-recovery-committee/.  

The Ombudsman has been attending the LTRC meetings with other members of the 

community to address the continuing needs of Hamilton County residents following the August 

28 event and to share information. MSD has sent a representative to these meetings to provide 

the members with information related to MSD’s response to the August 28 event and to provide 

information on how many buildings and homes were affected. As a result of the information 

shared by MSD, LTRC decided to canvas the Bond Hill area to advise residents of the SBU 

program. LTRC received information that Bond Hill was an affected neighborhood from the 

August 28 event but received fewer calls from residents than from other neighborhoods affected.  

Following the canvasing, the Ombudsman received reports that there were residents affected by 

the August 28 event that were not aware of the existence of the MSD SBU program.  

The Ombudsman encourages MSD to continue to provide outreach to the community on 

the SBU program.   

5. Renters affected by the August 28 event 

The Ombudsman received several calls from renters in Hamilton County, Ohio who 

experienced a sewage backup on August 28. Many of the renters the Ombudsman spoke with 

were not aware of the SBU program and their right to submit a claim form to MSD for their 

damages. The Ombudsman also received calls from landlords inquiring about the SBU program 

and questions related to what can be submitted by a landlord. The Ombudsman answered these 

callers’ questions and provided them with claims packets.  MSD referred renters to the 

Ombudsman who had questions about the claims process and their options as a renter to submit a 

claim. The Ombudsman also assisted renters referred by MSD who had an issue with their 
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landlord in relation to their sewage backup on August 28. For example, one landlord would not 

give MSD permission to clean the basement where the tenants in the building had storage lockers 

with belongings in the lockers. The landlord indicated that he would hire his own cleaning 

company but never did so. The Ombudsman contacted the landlord to request that he provide 

MSD with permission to clean the basement. The Ombudsman explained to this landlord his 

options under the SBU program. The landlord gave MSD permission to clean the sewage backup 

in the apartment building. The Ombudsman assisted other tenants who had issues with their 

landlords related to the August 28 backup by providing them with information and also by 

helping to facilitate agreements between the tenant and the landlord to resolve the situation. The 

Ombudsman was pleased that MSD reached out to the Ombudsman to help facilitate a resolution 

in the situations involving a landlord/tenant issue.  

Hillcrest Elderly Apartments, an apartment building located in the Roselawn 

neighborhood of Cincinnati experienced a sewage backup on August 28. Hillcrest is a 44 unit 

rental apartment building designated for low-income elderly/disabled tenants. The tenants’ rent 

at Hillcrest is subsidized by the U.S. Department of Housing and Urban Development (“HUD”) 

under the Project-Based Section 8 Program (“Section 8 program”).  

The August 28 backup resulted in damage to all 44 units at Hillcrest. The majority of the 

residents’ belongings were damaged in the sewage backup, including but not limited to 

mattresses, furniture, cooking utensils, cooking pots and pans, dishware, silverware and 

electronics. The week following the August 28 backup, the owner arranged for residents to be 

transferred to extended stay hotels until the building could be repaired.  Some residents chose to 

stay with family members or friends. MSD was first notified about the sewage backup at 

Hillcrest on September 1, 2016.   
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The owner hired its own cleaning company to clean the sewage backup at Hillcrest. The 

owner had all of the residents’ belongings transferred to a storage facility following the sewage 

backup. The owner did not clean the residents’ belongings prior to or after transfer. Many of the 

residents’ belongings were contaminated with sewage.  

Following the sewage backup some confusion arose over how to inventory the tenants’ 

belongings that were damaged and what items could be cleaned and saved. The owner was not 

aware of the MSD SBU claims process or the SBU program. The Ombudsman was contacted by 

an employee of the owner in November 2016. The Ombudsman explained the SBU program and 

provided the employee with a claims packet. The Ombudsman offered her assistance to the 

owner including helping the residents understand the claims process.  

MSD provided service to the owner and residents by attending meetings with the tenants 

and management to explain the SBU program and claims process. MSD also provided 

information to the owner and residents on the cleaning process for items contaminated by sewage 

water. Approximately half of the residents have been moved back into Hillcrest. Due to their 

income status, many residents do not have the financial means to purchase household items that 

are necessities when they moved back into their apartments.  

The Ombudsman has been informed that as the residents of Hillcrest are moved back into 

their apartments, the management company intends to take each tenant to the storage facility to 

inventory their items that have been damaged. The Ombudsman is concerned that since many of 

the residents of Hillcrest are elderly and/or disabled, they might have difficulty going to the 

facility where their belongings are stored and inventorying their items that were damaged. 

Currently, the residents are relying on charity to obtain essential household items that they need 

when they move back into their home. The owner has informed the Ombudsman that the 
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cleaning company, which was originally hired by the owner to clean the sewage backup at 

Hillcrest, will clean the tenants’ items that can be salvaged and assist the tenants with 

inventorying damaged items. MSD has informed the Ombudsman it intends to expedite the 

Hillcrest tenants’ claims once they are submitted to MSD.   

Another option would be for MSD to offer these tenants a settlement prior to the tenant 

submitting a claim form. If the tenant rejects the offer then the tenant would still have the right to 

submit a claim form with itemized damages.  

The Ombudsman has received four calls from tenants of Hillcrest who had questions 

about the claims process and complaints regarding the storage of their belongings following the 

sewage backup. The Ombudsman provided these tenants with information on the MSD claims 

process and explained their rights as a tenant.  

 Given the high number of renters in Hamilton County (over 40%) and in the City of 

Cincinnati (61%), the Ombudsman has previously encouraged MSD to do more outreach to 

residents of rental properties.  The Ombudsman hopes that MSD will provide outreach to the 

renters in MSD’s service area through a direct mailing campaign.   

B. Outreach and Communication to the Public about the SBU Program 

The Ombudsman met with MSD staff and counsel on November 9, 2016, to discuss 

several topics, including MSD’s ongoing efforts to enhance public outreach and communication. 

As previously mentioned, the Ombudsman believes that continued outreach about the MSD SBU 

program is still needed.   Following the meeting, MSD issued a press release on November 17, 

2016 explaining the claims process to customers. The Ombudsman was pleased to see that MSD 

is continuing to issue press releases but the Ombudsman thinks that additional outreach is 

necessary. For example, MSD should continue to hold neighborhood meetings and reach out to 
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local communities affected by the August 28 rain event. Additionally, MSD should place 

information into each customer’s bill for the next few billing cycles with information related to 

the August 28 event and also information on the MSD SBU program.  

MSD continues to maintain its presence on social media through Twitter and Facebook to 

raise public awareness of the SBU program and its progress on Project Groundwork, the multi-

year initiative that includes improvements to the sewer system and storm water controls projects 

across Hamilton County. Although the Ombudsman does not have data on the efficacy of these 

particular campaigns, the Ombudsman is pleased with MSD’s efforts to continue to broaden their 

outreach through different social media platforms. The Ombudsman still asserts that a direct 

mailing campaign will prove the most effective at informing a greater amount of the public of the 

SBU program.  

In the past, MSD determined that the direct mailing of magnets with MSD’s telephone 

number was the most effective means of publicizing the SBU program, and encouraging 

customers to call MSD when they experienced a backup.  The Ombudsman encourages MSD to 

initiate another magnet mailing or postcard campaign for the upcoming year to continue to 

inform the public of the SBU program. 

C. Individual Assistance 

 1. Summary of Requests for Assistance 

 From January 1, 2016 through November 30, 2016, the Ombudsman received 133 

requests for assistance, or an average rate of 12.1 calls per month. During the last reporting 

period, from October 1, 2014, through December 31, 2015, the Ombudsman received 67 requests 

for assistance—an average of 4.6 calls per month.  The rate of requests to the Ombudsman 

generally reflects the number of calls MSD receives directly.  MSD received 5,384 reports of 
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sewage backups from January 1, 2016 through October 31, 2016. MSD received 3,417 reports of 

sewage backups in 2015. 

 Of the 133 requests for assistance from January 1, 2016 through November 30, 2016: 

 Thirty-four requests were made from January 1 through August 27, 2016, and 

 Ninety-nine requests were made from August 28 through November 30, 2016. 

 The large influx of calls during the latter half of 2016 is attributable to the county-wide 

August 28 historic rain event, which resulted in more than 2,700 reported sewage backups.  To 

accurately reflect the impact of the August 28 event on the number and type of requests for 

assistance to the Ombudsman, the content of pre- and post-August 28 calls are outlined 

separately below. 

Summary of Requests for Assistance: 2016 
 

Jan. 1 

 –  

Aug. 27 

Aug. 28 – Nov. 30 

Total 
8/28 

Storm 

Unrelated to 

8/28 Storm 

SBU general 1 48 0 49 

Causation 14 7 2 23 

Damages 4 24 3 31 

SBU prevention program 2 0 0 2 

MSD maintenance 5 0 4 8 

Private issue 5 1 0 6 

No contact made 3 10 0 13 

Total 34 90 9 133 

 

 2. January 1 – August 27, 2016 

 Of the 34 requests for assistance from January 1 through August 27, 2016: 

 Fourteen pertained to causation of an SBU; 

 Four pertained to damages in an SBU claim; and 
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 Sixteen involved other questions related to the SBU claims procedure, SBU 

prevention program, MSD maintenance, matters outside the scope of the SBU 

program, and three callers whom the Ombudsman was unable to reach. 

The Ombudsman received fourteen calls related to causation. These callers generally had 

questions about the cause of their backup, the responsibilities of MSD when there were problems 

with the sewer lateral in the right-of-way, and what to do when they disputed MSD’s findings of 

the cause of the backup. In response to these calls, the Ombudsman sought to obtain information 

from MSD about their findings, to communicate this information to the callers, and to provide 

callers with information on how to file for review when they disagreed with MSD’s position. The 

Ombudsman also provided callers with information about the responsibility of homeowners to 

repair and maintain the sewer lateral and MSD’s responsibility to repair the sewer lateral only 

when it falls within the public right-of-way.   

 The Ombudsman received four calls from individuals with questions or concerns about 

claims for damages. These calls typically involved situations where MSD admitted responsibility 

for the backup, and the homeowner or tenant wanted information about the initial claims process 

or the right of review process through the Court. Of these four callers: 

 Two had received settlement offers from the City but disagreed with the amount the 

City assessed for their damages. The Ombudsman advised these callers on how 

damaged items are valued and presented these callers with their options, which 

included submitting a counteroffer to the City and filing a request for review. In one 

case, the caller was a church that the suffered loss of use to its basement for several 

months.  The Ombudsman researched past request for review decisions and advised 

the caller that MSD customers could not be reimbursed for business losses through 
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the SBU claims.  The church ultimately decided to file for a request for review with 

the Court. The church’s request for review is still pending before the Court. 

 Two callers had questions about what items or services could be included in their 

claim for damages.  The Ombudsman advised these callers on which items and 

services a customer could seek reimbursement for and instructed the callers on how to 

file a claim for damages.  

The nature of the remaining sixteen calls to the Ombudsman is summarized as follows: 

 One caller had general questions about the SBU claims process. The Ombudsman 

explained the claims process and the caller with written information.  

 Two callers contacted the Ombudsman about MSD’s SBU prevention program.  One 

caller was interested in having his property assessed for prevention program 

eligibility, and the Ombudsman connected him to the appropriate MSD personnel.  

One caller complained about the effect that a prevention device had on her home.  

Specifically, this caller complained that a prevention device forced sewage odors into 

her bathroom.  The Ombudsman engaged MSD on this topic and was informed by 

MSD that it had already installed a smaller pump to reduce the gas flow into the 

house and would perform no further work related to this odor.  The Ombudsman 

advised the caller to continue documenting the odor, to possibly hire a plumber and to 

consult with an attorney if necessary. 

 Five callers contacted the Ombudsman to check on the status of work orders with 

MSD or to obtain copies of incident reports. In these cases, the Ombudsman 

contacted MSD and provided information and documents accordingly to the callers, 

and/or directed the callers to MSD’s repair line. 
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 Five callers contacted the Ombudsman about problems that did not fall within the 

scope of the SBU program.  For example, one caller was concerned about a Greater 

Cincinnati Water Works bill and plumbing issues within his home.  The Ombudsman 

advised these callers that their situations were not addressed by the SBU program but 

gave referral information when possible. 

 Three callers could not be reached by telephone and/or letter by the Ombudsman after 

their initial call, and thus, received no assistance from the Ombudsman.  

3. August 28 – November 30, 2016 

Of the 99 requests for assistance from August 28 through November 30, 2016: 

 Ninety pertained to the August 28 rain event, and 

 Nine pertained to sewage backups that occurred before or after the August 28 rain 

event. 

Of the 90 requests for assistance related to the August 28 rain event: 

 Forty-eight pertained to general questions about the SBU program, including how to 

report a sewage backup to MSD when the phone lines were busy, how to schedule 

MSD cleaning services, whether MSD would reimburse customers who secured 

private cleaning, how to file an SBU claim, and what items a customer could expect 

to be reimbursed by MSD; 

 Seven pertained to causation of an SBU, including whether MSD’s causation finding 

was accurate and whether MSD would reimburse customers for damage to their 

vehicles; 

 Twenty-four pertained to damages in an SBU claim, including questions about how 

MSD reimbursed for structural damage and large appliances and whether MSD could 
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partition or expedite claims for customers who could not afford to replace furnaces 

and hot water heaters out-of-pocket; and 

 Eleven involved other questions related to the SBU prevention program, MSD 

maintenance, matters outside the scope of the SBU program, and three callers whom 

the Ombudsman was unable to reach.  

 Of the 9 requests for assistance received after August 28 regarding a matter other than the 

August 28 rain event: 

 Two pertained to causation of a non-August 28 SBU; 

 Three pertained to damages in an SBU claim; and 

 Four pertained to MSD maintenance and work orders. 

The Ombudsman believes that it will continue to receive a higher than average number of 

calls due to the August 28 event. Since a customer has two years to file a claim with MSD 

following a sewage backup, MSD could see a higher than average claim submittal for the next 

few years.   

C. Summary of Right-to-Review Decisions 

1.  New Requests for Review  

Between January 1, 2016 to November 30, 2016, four new requests for review were filed.  

The Ombudsman was contacted by all four of the claimants before they filed requests for review.   

Only one Right to Review that was filed in 2016 proceeded to hearing and decision. In 

this case (Kenneth McNeal), MSD’s investigation determined the homeowner’s backup was 

caused by overland flooding. The Court determined that the homeowner did not meet his burden 

of proof to show the damage to his property was caused by a backup of MSD’s sewer system.  

The claim of Pamela Newport, filed September 1, 2016 has been withdrawn. The two remaining 
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cases filed (the claim of Carmel Presbyterian Church, filed October 3, 2016; and the claim of 

Willa Russell, filed October 25, 2016) are still pending. 

In the Ombudsman’s 2015 report, the Ombudsman noted that three cases were still 

pending before the Court; (the claim of Alan Sheff, filed September 30, 2014; the claim of Todd 

and Margaret Augustine, filed October 8, 2015; and the claim of Bradford and Eileen Ogle, filed 

October 21, 2015). The Ombudsman is pleased to report that these cases settled prior to a Right 

to Review hearing.  

2. Right-to-Review Hearings 

Overall, the Ombudsman continues to be satisfied with the right-to-review process.  The 

hearings are an effective forum to resolve the small minority of disputes between MSD and its 

customers where an agreement cannot be reached absent court involvement.  MSD and the City 

appear to be adequately notifying individuals affected by SBUs about the right-to-review process 

and referring them to the Ombudsman if they have questions about their rights. MSD 

prominently provides the Ombudsman’s telephone number on its website, and most claimants 

contacted the Ombudsman first for information and advice prior to filing their request for review. 

The Ombudsman expects that the Court might see an increase in the number of Right to Reviews 

filed following the August 28 event.  

D. Other Updates and Issues 

In addition to the Ombudsman’s work monitoring public outreach efforts and responding 

to individual requests for assistance, we continue to monitor the overall operation and 

effectiveness of the SBU program. 

1.  SBU Prevention Program (SBUPP) 

MSD continues to install protections for properties that meet the criteria set forth in the 
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Consent Decree.  In 2016, 18 additional properties were protected. As of December 10, 2016, a 

total of 843 properties have been protected through the SBUPP since its inception. According to 

data from MSD, in 2016, MSD spent $408,067 for installation of prevention devices.  

Additionally, 913 cleanouts were installed by MSD in 2016.  

2. SBU Claims 

According to MSD, from January 1 to August 28, 2016, MSD received 162 damage 

claims. Of the 162 claims, 52 were settled with an average cost of $3,841.00. As of December 

10, 2016, MSD has spent a total of $707,284 on damages claims.   Forty four claims were denied 

by MSD due to lack of causation. Fifty three claims are still in progress.  

After the August 28 incident, 696 additional claims have been filed with MSD. MSD 

expects to receive more claims considering that 2,796 sewage backups were reported following 

the August 28 event.  

When claimants have contacted the Ombudsman for assistance, the Ombudsman has 

received prompt responses from MSD and has been able to obtain requested information.  This 

effective communication has helped the Ombudsman facilitate resolution of claims outside of 

court, and the Ombudsman looks forward to maintaining this open communication with MSD.    

3. Current litigation by the County and City   

 

On February 22, 2016, the Board of County Commissioners, Hamilton County, Ohio 

filed a Motion to Enforce requesting among other things, that the Court order the parties to 

mediation regarding the impending termination of the 1968 operating agreement, which expires 

in early 2018. In 1968, the City of Cincinnati, along with many other municipal entities, 

consolidated its municipal sewer district into the County Sewer District. The County renamed its 
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Sewer District as MSD. The City agreed, pursuant to an agreement dated April 10, 1968, to 

operate and manage MSD for the County.  

Following the County filing its Motion to Enforce, The Sierra Club filed a Motion to 

Appoint a Special Master and a response to the County’s Motion. Both the City of Cincinnati 

and the Board of County Commissioners, Hamilton County then filed responses in opposition to 

Sierra Club’s Motion to Appoint a Special Master. Both the City and County stated that no 

consent decree milestones have been missed. 

Plaintiff, State of Ohio filed a Memorandum in Response to the Motion of the Sierra Club 

for Appointment of a Special Master, stating that the Defendants are in compliance with the 

terms of the Consent Decrees but it is concerned about the current conflict between the City and 

the County. Plaintiff, The United States filed a response in opposition to Sierra Club’s Motion 

for Court-Appointed Special Master and a response to the Board of County Commissioners of 

Hamilton County, Ohio Motion to Enforce. In its responses, The United States moved for Court 

Ordered Mediation between the parties. The United States agreed with both defendants “that 

assistance from the Court may be warranted to clarify the relationship between the City and the 

County concerning future work required by the decrees, both up to and after termination of the 

1968 Operating Agreement between the defendants that is due to expire in April 2018 (unless 

terminated earlier).” The United States mentioned that despite the differences between the 

County and the City, the City and the County have been complying with the terms in the Consent 

Decrees.  

In its response, the United States noted “If the recent friction and finger-pointing between 

defendants (as evidenced in their pleadings) continues or worsens, consent decree compliance in 

the future may indeed suffer.” The United States noted that if the Court does intervene, “the 
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outcome needs to be one that also works to further the appropriate implementation of the 

decrees.”  

One of the roles of the Ombudsman is to provide the public with someone who acts on 

their behalf and who can assure that the SBU program is working. The Ombudsman is concerned 

with the ongoing tension between the County and the City. The Ombudsman believes that 

intervention by the Court might be useful to clarify the defendants’ relationship as to how they 

will implement the decrees together until the end of the 1968 Operating Agreement (either in 

April 2018 or before, if terminated early). The Ombudsman wants to ensure that the current 

tension will not affect the residents of Hamilton County, Ohio and the parties’ obligations under 

the consent decree.   

IV.  Conclusion   

We conclude with the following recommendations for MSD to implement related to the 

SBU program: 

 To provide further outreach to the public on the existence of SBU program as well 

as outreach on MSD’s continued response to the August 28 event; 

 To continue to communicate with the Ombudsman on its outreach efforts and its 

implementation of the SBU program; 

 To prioritize resolution of Hillcrest; 

 To expedite all claims, especially any remaining claims where HVAC or hot 

water is an issue; 

 To assure adequate staffing to process offer claims within 90 days, if 60 days is 

unattainable. 
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As noted above, the Ombudsman also requests that the Court reaffirm that homeowners 

may make claims for any property loss or structural damage caused by “inadequate capacity in 

MSD’s Sewer System or that are the result of MSD’s negligent maintenance, destruction, 

operation, or upkeep of the Sewer System” per the language of Section IV(A)(1) of Exhibit 8 of 

the Consent Decree, with each claim determined on its own merits regarding causation. 

Further, MSD is in the process of submitting its budget to the County Commissioners. 

The Ombudsman requests that MSD provide reasonable funding in its budget for the number and 

value of claims arising from the August 28 rain event. The SBU Program continues to be a 

valuable service for the community and has brought much needed relief to MSD customers. The 

Ombudsman hopes that MSD, Hamilton County and the City of Cincinnati staff continue to 

work toward the program’s effective implementation.  

 

      Respectfully submitted,  

 

      /s/Amanda Toole_________________ 

      Amanda Toole  

      Ombudsman for the MSD SBU Program 
LEGAL AID SOCIETY OF SOUTHWEST OHIO, LLC 

      215 E. Ninth Street, Suite 500 

      Cincinnati, OH 45202 

      Phone: (513) 241-9400 

      Fax: (513) 241-7871 

      Email: atoole@lascinti.org 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on December 21, 2016 a true and accurate copy of the foregoing was 

filed electronically. Notice of this filing will be sent to all parties by operation of the Court’s 

electronic filing system.  Parties may access this filing through the Court’s system.  

 

      /s/ Amanda Toole    

 Amanda Toole  

 Attorney at Law 
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Exhibit A: 
 

Total Ombudsman Hours 
 
 

 

Date Attorney Time Non-Attorney Time Total Hours 

 

January 1, 2016- December 20, 2016 

 

216.08 

 

85.15 
 

301.23 

 
 

 
 

 
 
 


